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Child Find 

A. What is Child Find?  

• An ongoing obligation to identify, locate, and evaluate all children with disabilities who 

need special education and related services 

• NJAC 6A:14-3.3 – Location, Referral, and Identification  

o Applies to children who are suspected of having a disability due to physical, 

sensory, emotional, communication, cognitive, or social difficulties 

o Also applies to students who may have a disability even though they are 

advancing from grade to grade  

• Impact of COVID-19 on Child Find Obligations  

o OSERS in Return to School Roadmap: Child Find Under IDEA Part B, 79 IDELR 

140 (OSERS 2021), advised that SEAs and LEAs should reexamine the efficacy 

of their existing child find practices and initiate new activities in light of the 

educational disruptions 

• Pandemic-related issues triggering child find  

o Issues with distance learning  

▪ Not logging in to class  

▪ Not completing assignments  

▪ Parents expressing concerns or requesting accommodations 

o PTSD 

o Change in mental health  

o Change in student’s behavior 

B. To Whom Does the Obligation Apply?  

• School district’s instructional, administrative, or other professional staff  

• Parents  

• State agencies (including the DOE) and agencies concerned with the welfare of the 

student.  

C. Referrals  

• A direct referral to the Child Study Team (CST) must be made when: 

o A parent requests an evaluation  

o The student is not responding to interventions  

o When it is clear from the outset that a referral is warranted  

• The CST and parents meet to determine whether evaluations are warranted  

D. Evaluations  

• What happens if it’s determined that an evaluation is warranted?  

• Is parental consent required to evaluate?  

• Initial evaluation  

o Must take place within 90 calendar days of referral  

o Must test in all areas of suspected disability   

E. Procedural Violations and Violating a Child’s Right to FAPE 

• Compensatory education 

 























School Districts Compelled to 
Face Head-On a Rise in Emotional 
Regulation Impairments 
By Mariann Crincoli 

More than a year of living in a pandemic with fear and anxiety 
about the uncertainty of the disease, feeling isolated, lonely 
and sad about the loss of loved ones, experiencing social dis-
tancing and novel learning platforms has taken a toll on 
many students’ mental health. In fact, pediatricians, child 
and adolescent psychiatrists, and children’s hospitals have 

declared a national state of emergency for child and adolescent mental health.1 Ado-
lescents, young children, LGBTQ youth and children of color have been particularly 
vulnerable to the consequences of the pandemic. More than 25% of high school stu-
dents reported worsened emotional and cognitive health and more than 20% of par-
ents with children ages 5–12 reported their children experienced a decline in emo-
tional health. A survey of LGBTQ youth found that 73% LGBTQ respondents aged 
13–17 reported symptoms of anxiety and 67% reported depression while a staggering 
48% reported serious thoughts of suicide.2 

The significant impact to school-aged children throughout the 2020–21 school 
year has been consistently confirmed across the country by educators, parents, and 
administrators who continue to cite social and emotional well-being as major obsta-
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cles facing their students.3 Amid logisti-
cal challenges, budgetary and staffing 
shortages, school districts have faced 
ongoing difficulties to meet the needs of 
struggling students. According to the 
National Association of Elementary 
School Principals, nearly 70% of school 
principals who participated in a survey 
conducted early in 2021 said they could 
not meet the needs of this population.4  

What School Districts are Doing to 
Help 

In response to the rise in emotional 
regulation impairment among school-
aged children, school districts have been 
compelled to confront these cases head 
on. One way in which school districts 
have attempted to combat the stressors 
associated with the COVID-19 pandemic 
is to institute more intensive social emo-
tional learning initiatives. Social emo-
tional learning has become a critical part 
of the curriculum in many schools across 
the country where mindfulness and 
responsive classroom instruction are 
taught. Additionally, some public school 
districts are partnering with therapeutic 
day schools or other therapeutic entities 
to provide individual and group counsel-
ing to students during the school day 
while other districts have established 
therapeutic learning environments with-
in their public school buildings for the 
emotional regulation impaired popula-
tion. School-based therapeutic programs 
may even offer family therapy as part of 
the curriculum, recognizing that par-
ents/guardians and other caregivers can 
help to support improved emotional reg-
ulation skills in their children across all 
settings. Some school-based therapeutic 
interventions can also include special-
ized therapeutic modalities like dialecti-
cal behavior therapy which teaches emo-
tional regulation and distress tolerance 
skills. While these supports and services 
demonstrate movement toward recog-
nizing the importance of the social and 
emotional well-being of students, like 

any other disability, there cannot be a 
one-size-fits-all approach for students 
with emotional regulation impairment.  

Governing Laws 
Whether a student with emotional 

deficits qualifies for reasonable accom-
modations under a Section 504 Plan or 
an individualized educational plan (IEP), 
the services and supports must be indi-
vidualized and confer upon the student a 
free and appropriate public education. 

Under Section 504, a student with a 
physical or mental impairment (i.e. anxi-
ety, depression, etc.) that substantially 
interferes with one or more major life 
activities (i.e. concentrating, learning, 
attending school, participating in class) is 
entitled to reasonable accommodations 
and a 504 Plan.5 The first key to entitle-
ment under Section 504 is a diagnosis. If a 
child is suffering from anxiety or some 
other form of emotional impairment that 
is impacting her educationally, a diagno-
sis from a psychologist or medical doctor 
as well as proof of a substantial limitation 
on one or more major life activities is nec-
essary in order for accommodations to be 
warranted. For some children with anxi-
ety, accommodations could include extra 
time on assignments, frequent breaks, 
modified work, clear and concise direc-
tions, copies of class notes, supplemental 
instruction, flexible schedules, or even 
counseling. The accommodations should 
serve to level the playing field for the stu-
dent with the impairment as compared to 
her neurotypical peers.  

Emotional Regulation Impairment 
Defined 

When accommodations pursuant to a 
504 Plan are not sufficient to allow a child 
to meaningfully access education, or a 
child’s anxiety (or other emotional 
impairment) is so severe that specialized 
instruction becomes necessary, a referral 
to the child study team is justified. Of the 
14 categories of classification, there is one 
category specifically applicable to stu-

dents with emotional deficits, namely, 
emotional regulation impairment (for-
merly, emotional disturbance). Despite 
the change in name, the definition has 
remained the same. Emotional regula-
tion impairment is defined as a condition 
exhibiting one or more of the following 
characteristics over a long period of time 
and to a marked degree that adversely 
affects a student’s educational perform-
ance due to: 

 
i. An inability to learn that cannot be 

explained by intellectual, sensory, or 
health factors; 

ii. An inability to build or maintain sat-
isfactory interpersonal relationships 
with peers and teachers;  

iii. Inappropriate types of behaviors or 
feelings under normal circumstances;  

iv. A general pervasive mood of unhap-
piness or depression; or  

v. A tendency to develop physical 
symptoms or fears associated with 
personal or school problems.6 

 
Only one of the five criteria need be 

present to qualify for classification 
under the category emotional regula-
tion impairment. Similar to the impact 
showing for a 504 Plan, under the IDEA, 
the emotional disability must adversely 
impact a student’s educational perform-
ance. This does not mean that only if a stu-
dent’s grades suffer will she qualify for an 
IEP. Education is a broad concept and 
includes not only academics but also social, 
emotional, behavioral and other skills that 
a child requires in order to function inde-
pendently in the school setting and 
beyond. If a child has a disability and her 
education is adversely impacted by it, a 
child must require special education and 
related services in order to be eligible for an 
IEP. Having a disability and an educational 
impact is not enough! This final hurdle—
determining whether a child requires spe-
cial education and related services—is 
often the most challenging to overcome 
because the definition of special education 
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can be narrowly interpreted to preclude 
eligibility for students who truly need it.  

What is Special Education? 
Many of the disputes underlying due 

process complaints involve the third 
prong of the eligibility test, that is, does 
the child require special education and 
related services. School district child study 
team members may contend that since a 
student does not need modified academ-
ics or a change in how academic instruc-
tion is delivered, the student does not 
require special education. Attorneys for 
parents will argue that the special educa-
tion needed by a student with emotional 
regulation impairment is instruction in 
that child’s specific area of deficit (i.e. 
emotional regulation skills) and/or a 
change in educational setting. The law is 
clear that special education is not limited 
to modified academic instruction. In fact, 
many students who are plagued by an 
emotional regulation impairment contin-
ue to succeed academically because they 
are typically high achievers with strong 
cognitive ability, aka, the perfectionists.  

While specialized instruction can 
include modifications to academic 
instruction or a change in classroom set-
ting (i.e. resource or language learning 
disability classes), it can also include 
instruction in coping, motivation, self-
regulation, social, behavioral, and execu-
tive functioning skills. Specialized 
instruction could include a change in a 
student’s learning environment to 
include a setting that is smaller and more 
nurturing, flexible, and more entrenched 
in therapeutics such as a therapeutic day 
or residential therapeutic school that 
offers individual and group therapies 
using multiple modalities such as cogni-
tive and dialectical behavioral therapy as 
well as animal-assisted therapy through-
out the school day and beyond. 

Signs that Trigger Child Find 
For students who have never been pre-

viously classified or in receipt of accom-

modations but who are currently strug-
gling with emotional deficits, astute 
child find efforts become critical. Stu-
dents struggling emotionally for the first 
time may fall under the radar in school as 
they will often maintain good grades and 
academic standing at first. The deficits 
may initially not be apparent to school 
personnel while at home; these same stu-
dents are isolating, not sleeping properly, 
failing to engage in proper hygiene, expe-
riencing low to no motivation, engaging 
in dysregulated behaviors and emotional 
distress, and withdrawing from social sit-
uations. It is not uncommon for these 
students to hold it together during the 
school day and to implode when they 
return home because the pressure of 
school is simply too much to handle.  

It is essential for signs and symptoms 
to be reported to school personnel 
promptly—transparency is necessary in 
order to trigger child find. Once the 
school district is aware of the educational 
impact and a potential disability, the 
child find obligation is triggered. Stu-
dents who struggle emotionally without 
appropriate supports can experience a 
rapid decline in functioning, so it is 
important not to turn a blind eye to this 
population. To the contrary, addressing 
the needs of students with emotional 
deficits early on can make all the differ-
ence and ultimately prevent the down-
ward spiral which can result in full-
blown emotional distress, school refusal 
and even suicide. An evaluation plan for 
students suspected of having an emo-
tional regulation impairment should be 
just as comprehensive as it is for those 
with suspected learning disabilities, 
keeping in mind that a child must be 
evaluated in all areas of suspected disabil-
ity. In fact, because students with emo-
tional deficits are suspected of having an 
emotional disability, psychiatric evalua-
tion ought to be included in the evalua-
tion plan as well as ruling out any poten-
tial learning disability. Communication 
between child study team members and 

treating providers is also crucial to devel-
oping appropriate interventions.  

While the fate of the COVID-19 pan-
demic remains uncertain, what we do 
know is that it has created a mental 
health crisis among school-age children. 
For some, the effects of the pandemic 
have exacerbated preexisting disabilities 
necessitating additional supports and 
services, and for others, the effects have 
triggered the need for accommodations, 
special education and related services for 
the first time. Parents and school districts 
must remain super vigilant and collabora-
tive in order to identify signs and symp-
toms of emotional regulation impair-
ment, to comprehensively evaluate, and 
to develop and implement appropriate 
programs to address the needs of this 
ever-growing fragile population. n 

Endnotes 
1. healthychildren.org, Mental Health 

During COVID-19: Signs Your Child 
May Need More Support (December 
21, 2021). 

2. KFF.org, Mental Health and 
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COVID-19 Pandemic (May 26, 2021). 

3. Jorge V. Verlenden et al, U.S. Ctrs. for 
Disease Control and Prevention, 
Association of Children’s Mode of 
School Instruction with Child and 
Parent Experiences and Well-Being 
During the COVID-19 Pandemic — 
COVID Experiences Survey, United 
States, October 8–November 13, 
2020, 70 MORBIDITY AND 
MORTALITY WEEKLY REP. 369, 371 
(March 19, 2021). 

4. ed.gov, Education in a Pandemic: 
The Disparate Impact of COVID-19 
on America’s Students, U.S. 
Department of Education Office for 
Civil Rights. 

5. 29 U.S.C. §794. 
6. N.J.A.C. 6A:14-3.5.
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I. IDEA (Individuals with Disabilities Education, § 20 U.S.C.  

 1400) 
 

A. Child Find  
 
Jana K ex rel Tim K v. Annville-Celona Sch. Dist., 39 F. Supp 3d 584 (MD Pa 

2014) 
 
Background: J.K. attended school in the district from kindergarten until she 

withdrew in 2011 at the end of her 8th grade year. Preceding her withdrawal, she 

exhibited signs of emotional difficulty at school that resulted in frequent visits to 

the nurse’s office, a decline in academic performance, and unexcused absences. 

The district did not identify or evaluate J.K. as a student with a potential emotional 

disability necessitating special education services. During the same time, J.K. was 

a victim of bullying. She continued to exhibit harmful and declining emotional 

behavior that culminated in an incident where she cut herself in school with a 

metal instrument and subsequently swallowed it. She was hospitalized and was 

diagnosed with depression. The district did not inquire about the hospital visit or 

its outcome.  
 
The parent sought services from a behavior wraparound agency. The psychologist 

that conducted the evaluation concluded that J.K.’s symptoms were indicative of 

depression and recommended services, which included three hours of mobile 

therapy each week and a psychiatric evaluation. The reported evaluations were 

provided to the parent but never received by the district. However, the district was 

aware that J.K. was enrolled in wraparound program due to the mobile therapist’s 

accompaniment of J.K. at school and related district meetings. Despite the  

wraparound services, she still frequented the nurse’s office seeking “moral 

support.” Despite these increased visits to the nurse’s office, the district did not 

make any additional inquiries. District personnel convened meetings with the 

parent  and the therapist and suggested that J.K. participate in peer mediation and 

student community groups, but she declined. Due to escalation in bullying by her 

peers, J.K. was also diagnosed with post-traumatic stress disorder. Following a 

suicidal ideation, the district notified her therapist and she continued to decline.    
 

At the end of the school year, the parent withdrew J.K. from the district out of 

concern for her mental health and safety and enrolled her at a cyber charter school 

where she was evaluated for special education related services. There, J.K. was 

deemed eligible for special education and related services under the category of  

Emotional Disturbance. An I.E.P. was then implemented to provide for increased 

time to complete work, breaks throughout the day and weekly counseling.   
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The parent filed a due process petition. The Hearing Officer limited the scope of 

review to alleged events occurring during the previous two years per the statute of 

limitations period.  The Hearing Officer concluded that the district violated its 

child find obligation during this time period. As a remedy, the Hearing Officer 

awarded J.K. thirty minutes of compensatory education for each week that her 

previous district was in session between February 24, 2010 and the end of the 

2010-2011 school year. 
 
The parent challenged this remedy by seeking compensatory education consisting 

of full school days, while the district challenged the Hearing Officer’s findings 

altogether. The court found no reason to disagree with the Hearing Officer’s 

conclusion that, by February 2010, the district should have evaluated J.K. for a 

disability pursuant to the IDEA because by that point in time, the district had 

adequate reason to suspect that she suffered from a disability, more specifically an 

emotional disturbance. Yet, the district failed to initiate an evaluation.  The court 

also noted that the record was riddled with instances of symptoms and behaviors of 

an emotional disturbance coupled with declining grades.  
 
Holding: Due to her need for counseling and other services paired with her 

declining school performance and behavioral and emotional concerns as well as 

the district’s failure to evaluate J.K. for special education and related services, the 

court found a clear Child Find violation. The court affirmed the Hearing Officer’s 

conclusion that the district deprived J.K. of a FAPE during the statutory period. 
 
With respect to the award of compensatory education, the court concluded that the 

compensatory damages were insufficient to return J.K. to the position that she 

would have been had she received a FAPE. Acknowledging compensatory 

education as an equitable remedy, the court applied an individually tailored 

approach to J.K., determining that J.K. was entitled to compensatory education for 

the period equal to the period of deprivation, but excluding time reasonably 

required for the school district to rectify the issue. In short, the compensatory 

services should match those improperly withheld throughout that time period, 

unless the evidence shows that the child requires more or less education to be 

placed in the position he or she would occupy absent the school district’s 

deficiencies. Therefore, the court vacated the Hearing Officer’s award of thirty 

minutes for each day that school was in session  and instead, held that J.K. was 

entitled full days of compensatory education for that time period.  
 
Board of Educ. Montgomery County v. S.G., 45 IDELR 93 (D. Md. 2006) 
 
Background:  S.G. experienced emotional difficulties over a long period of time 

beginning in fifth grade. This included erratic behaviors and reports of hearing 

voices that culminated in the expression of homicidal and suicidal thoughts. Before 

this time, S.G. performed well in school and was highly motivated. Due to S.G.’s 

behavioral changes and a recent schizophrenia diagnosis, S.G. was in and out of 

hospitals and treatment facilities. As a result, S.G. had increased absences in 
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school.  During the periods that she was in school her grades decreased 

dramatically, she stole money, withdrew from friends, became disorganized, and 

missed assignments.  
 
Shortly after S.G. was readmitted into the hospital, the parent requested that her 

school complete an evaluation. The team subsequently determined that an I.E.P. 

meeting should be scheduled. S.G. continued to remain hospitalized through 2004 

and missed the remainder of the school year. She then entered a day treatment 

program, where she stayed until the end of the 2004 school year. Based on the 

observations in the day treatment program, it was recommended that S.G.’s be 

placed in a residential program. School officials visited S.G. in the day treatment 

program to conduct psychological and educational assessments. Later, an I.E.P. 

meeting was held, where the parent requested that S.G. be determined eligible for 

special education and related services on the basis of her emotional disturbance. 

The I.E.P. team concluded that S.G. did not fully meet the definition of 

emotionally disturbed under the IDEA because she did not suffer an adverse 

educational impact directly related to her condition. Before the 2004-2005 school 

year, the parent filed a request for a due process hearing based on the school’s 

failure to properly identify the student with a disability despite prior diagnoses and 

the school’s failure to provide a FAPE for the prior school year and the upcoming 

school year. The A.L.J. rendered a decision finding that the district did not commit 

substantive or procedural violations for prior school years. However, the A.L.J. 

found that with respect to the 2004-2005 school year, the district made substantive 

errors when it failed to identify S.G. as a student eligible for special education and 

related services. The A.L.J. directed that a new I.E.P. meeting be held based on 

these conclusions and that S.G. be placed at another school to receive the 

appropriate services. 
 
The district challenged the A.L.J.’s decision. 
 
Holding: The court deferred to the conclusions made by the A.L.J. and confirmed 

S.G.’s need for special education and related services based on her need for 

specialized instruction in a therapeutic environment to provide her with structure 

and support in an effort to increase her propensity for a successful performance at 

school.  There was sufficient evidence on the record to demonstrate that the 

therapeutic environment was an appropriate placement for S.G. 
 

M.M. v NYC Dept. of Ed., 26 F. Supp. 3d 249 (S.D.N.Y. 2014) 
 

Background: M.M. and I.F. (“parents”) brought this action against the New York 

City Department of Education (“NYCDOE”) under the IDEA seeking 

reimbursement for tuition paid to La Europa Academy, private residential 

treatment program in Utah.  The parties filed cross-motions for summary 

judgment. 
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L.F. was a 17-year-old high school student whose parents alleged that she was 

disabled based on a history of depression and eating disorders requiring repeated 

hospitalizations. She was diagnosed with anorexia, attempted suicide, overdosed  

several times, and engaged in self-harm. While attending LaGuardia High School 

of Music & Art and Performing Arts, a New York City public school, L.F. did well 

academically but missed several weeks of school during the 2007-2008 school year 

as a result of her difficulties.  Following an attempt to commit suicide, she enrolled 

in La Europa Academy. L.F.’s condition improved: she received good grades, 

improved her academic work, as well as her emotional state. Tuition was paid for 

by her grandmother. An agreement made between L.F.’s parents and her 

grandmother reflected this arrangement as a loan. After unilaterally enrolling L.F. 

in La Europa Academy, the parents sought reimbursement from the public schools.  
 
The IHO concluded that the parents would have been entitled to reimbursement 

had they paid for L.F.’s tuition, but they did not have standing to seek 

reimbursement because the tuition was paid by her grandmother. While the IHO 

found that the parents had no standing, the IHO did find that the placement was 

appropriate because it met L.F.’s needs. 
 
The parents and DOE both appealed to the State Review Officer (“SRO”). The 

SRO concluded that L.F. was not disabled for purposes of the IDEA because her 

education was not affected by her emotional disturbance. Thus, the SRO concluded 

that the parents were not entitled to reimbursement. 
 
The parents then filed an action seeking review of the SRO’s decision. The court 

examined whether the DOE was required to reimburse L.F.’s private education 

under the Burlington/Carter test, and if so, whether the Plaintiffs had standing to 

seek reimbursement.  
 
Under the Burlington/Carter test, DOE must establish that the student’s I.E.P. 

provided a FAPE.  If the DOE fails to meet that burden, the parents are entitled to 

reimbursement if: (1) they establish that the unilateral placement is appropriate; 

and (2) the equities are in their favor.  
 
Holding: The court found that the SRO’s determination that L.F.’s educational 

performance was not adversely affected by her emotional problems was 

“insufficiently reasoned to merit that deference.” The court effectively reinstated 

the IHO’s analysis finding that L.F. was disabled. Additionally, the court affirmed 

that the IHO properly concluded that L.F. was denied a FAPE because the DOE 

failed to provide her with an I.E.P. In determining whether the placement at La 

Europa was appropriate, the court also deferred to the IHO who found it to be an 

appropriate placement. With respect to whether the equities favor reimbursement, 

the court found that the administrative record supports the IHO’s conclusion that 

the parents worked through the school system and had to pull L.F. out when she 

started to suffer and her disability was not addressed.   
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Regarding whether the parents have standing to seek reimbursement, the court 

found that given the court’s broad discretion to impose relief under the IDEA, the 

court had the authority to order the DOE to reimburse the parents, with the 

provision that they first use any reimbursement to repay the loan to the 

grandmother. The court concluded that limiting reimbursement to only parents 

who can afford to pay private tuition out of pocket would have the inequitable 

result of “leaving families with modest means with no options.”  
 
The court granted the parents’ motion for summary judgment and denied the 

NYCDOE’s motion for same.  
 

B. Residential Placement Determinations  
 

D.B. ex rel R.H. v. Ocean Twp Board of Educ., 985 F. Supp 457 (D.N.J. 1997) 
 
Background: The district sought judicial review of the A.L.J.’s decision that a 

student with significant needs was entitled to a full-time residential placement at 

district expense, among other relief, under the IDEA.  
 

Holding: The court held that the district did not fail to consider the residential 

placement requested by D.B.’s parent. However, the program in which the student 

was currently placed was deemed to provide her with meaningful educational 

benefit. Such educational benefits derived from the current program were provided 

in the least restrictive setting. Furthermore, the A.L.J. determined that the 

residential placement was not necessary to provide D.B. with a free and 

appropriate education. The I.E.P. appropriately included a statement of the 

student’s current education status but did not include measureable goals and 

objectives. The court found that while procedural violations did exist, it did not 

entitle D.B. to an award of compensatory education or entitlement to attorney’s 

fees. 
 

Indep. Sch. Dist. No. 284 v. A.C., by & through her Parent, C.C., 258 F. 3d 

769 (8th Cir. 2001) 
 

Background: The district appealed a Hearing Officer’s decision directing it to pay 

the costs of a residential treatment program under the IDEA for A.C., a student 

with a history of emotional and behavioral problems. The district appealed the 

decision and obtained a ruling that the residential placement was not educationally 

necessary. A.C. appealed the decision to the Circuit court and prevailed. 
 

A.C. moved to the district at age 15. A.C.’s previous school district classified her 

due to emotional and behavioral issues and developed an I.E.P. placing A.C. in a 

self-contained classroom. Among A.C.’s documented school-related problems 

stemming from her emotional and behavioral issues were classroom disruption, 

profanity, insubordination, and truancy. Outside of school, A.C. used illegal drugs 

and alcohol, was reported to be sexually promiscuous, ran away from home, forged 
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checks, and was hospitalized on several occasions for threatening or attempting 

suicide. In her previous district, A.C.’s mother requested a residential treatment 

program, paid for by the county’s social services department but was denied. 

When A.C. relocated, her new district attempted to implement the I.E.P. from her 

prior district without success.  The parent with the assistance of school officials’ 

testimonials, tried to obtain a court-ordered residential placement, which was also 

refused. The court ordered A.C. to attend school to no avail.  The parent continued 

to pursue a residential placement to which the district agreed to pay educational 

costs for a residential treatment center located in Idaho.  The district’s offer to pay 

did not include costs related to therapy or room/board. Efforts to supplement 

services for A.C. reached an impasse, and the district agreed to an Independent 

Education Evaluation (“IEE”). A.C. was diagnosed with conduct disorder. The 

evaluator recommended A.C. be placed in a secure facility to prevent attendance 

issues and receive treatment.  
 

The Hearing Officer ordered the district to provide 100 hours of compensatory 

education and to convene an I.E.P. for the purpose of locating an appropriate 

residential placement to meet A.C.’s needs. The Hearing Review Officer affirmed 

this decision. The district then brought this action to District court where the 

compensatory education award was affirmed but the order for a residential 

placement was reversed. The court acknowledged that despite statutory preferences 

under the IDEA for mainstream placements, the IDEA recognizes that some 

disabled students need full-time care to receive educational benefit and special 

education may include “hospitals and institutions.” Regulations promulgated by 

the Department of Education provided that “[i]f placement in a public or private 

residential program is necessary to provide special education and related services 

to a child with a disability, the program, including non-medical care and room and 

board, must be at no cost to the parents of the child.” 34 C.F.R. § 300.302 (2000). 

The court stated that the analysis in this case was limited to the distinction between 

unwillingness and inability to behave appropriately. The court held that emotional 

disturbances entitle a child to special education, and if the issues prevent a disabled 

child from receiving education benefit, then it should not matter whether the issue 

is cognitive in nature or that is causes the child more difficulties outside of the 

school setting than within. The court based its decision on whether the issue itself 

needs to be addressed for the child to learn, not whether it is “educational” or 

“non-educational.”  
 

Holding:  The court held that while the residential placement is appropriate given 

the facts, it will not order that A.C. be placed in such facility. For those reasons, 

the court reversed the district court’s decision and remanded the matter for 

development of an appropriate remedy. 
 

Kruelle v. New Castle Cnty. Sch. Dist., 642 F.2d 687, (3d Cir. 1981)  
 

Background: This case examined whether a student was entitled to a residential 

placement and whether the district erred in holding that the Delaware State Board 
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of Education was responsible for providing P.K. with an appropriate education.  

P.K. had significant disabilities, including cerebral palsy. At age thirteen, P.K. was 

found to have the social skills of a six-month year-old child and a very low I.Q.. 

He was unable to “walk, dress himself, or eat unaided.” He was not toilet trained 

nor could he speak or effectively receive communication. In addition to his 

physical issues, P.K. had a history of emotional issues, which included choking 

and self-induced vomiting when experiencing stress. Following a combination of 

attendance in public school and specialized placements, school authorities and 

P.K.’s parents concluded that a 24-hour residential placement was needed. P.K. 

was admitted to the Barber Center for multiply-disabled children and adjusted well 

to the program. However, P.K. and his family moved to Delaware where he was 

initially placed in a day school. P.K.’s parents filed for due process seeking a 

residential program. During the administrative proceedings both the Hearing 

Officer and the state-level review officer determined that the I.E.P. was appropriate 

and that a residential placement was too restrictive.  Around the clock services 

“were more in the nature of parenting than education.” Thus, the residential 

placement request was denied. 
 

P.K.’s parents appealed the decision.  Based on the evidence and witness 

testimony, the court directed the State Education Board to provide P.K. with a full-

time residential program. The local and state school authorities subsequently 

appealed the decision, challenging both the residential placement and the 

imposition of the order against the state agency as erroneous interpretations of the 

requirements of the law.  
 

Holding: The District court’s decision was affirmed.  The court noted that it is not 

without guidance in determining whether a residential setting is consistent with the 

purpose and directives of the Act. The court focused its analysis on whether a 

residential placement is considered necessary for educational purposes, or whether 

the residential placement is a response to medical, social or emotional problems 

that are distinguishable from the learning process. In analyzing this issue, the court 

addressed whether the residential placement was encompassed within the statutory 

definition of “related services” and whether the residential placement was part and 

parcel of a “specially designed instruction to meet the unique needs of a 

handicapped child.” Before ordering a residential placement, a court should weigh 

the policy embodied in the Education Act which encourages placement of the child 

in “the least restrictive environment.” This may mean that if a residential 

placement is the only realistic option for learning improvement, the question of 

“least restrictive environment” is also resolved. Schools are required to provide a 

comprehensive range of services to accommodate a child’s educational needs, 

regardless of financial or administrative burdens. In weighing these obligations and 

recommendations, it may be necessary to provide a residential placement. “Where 

basic self-help and social skills such as toilet training, dressing, feeding, and 

communication are lacking, formal education begins at that point.” 
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The analysis must focus on whether a residential placement is based on medical, 

social or emotional problems that are segregable from the learning process.  The 

court further held that if such needs are inextricable or inseverable, the services are 

prerequisites to learning.  Ultimately, the court determined that the district court 

did not err in ordering a residential placement. 
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North v. Dist. Of Columbia Bd. Of Ed., 471 F. Supp. 136 (D.D.C. 1979) 
 

Background: T.N. was a multiply-disabled sixteen-year old student who was 

diagnosed with epilepsy, seizures, emotional disturbance as well as learning issues. 

An evaluation and assessment of T.N. for purposes of determining an appropriate 

educational placement was conducted.  An appropriate placement was a residential 

treatment facility that would provide medical supervision, special education, and 

psychological support was recommended. No steps to arrange the placement were 

made by the district until ordered by a Hearing Officer three months later.  
 

T.N. then began school at a private residential treatment facility.  Issues ensued 

and T.N. was discharged. The parents requested that the district provide T.N. with 

an emergency residential placement. However, no alternative placement was 

effectuated. The residential facility attempted to return T.N. to his parents, but the 

parents refused to accept him on two occasions. After the second attempt, T.N. was 

left at an office of the Department of Human Resources where he was taken to 

D.C. General Hospital. T.N., on behalf of his parents, initiated an action seeking 

declaratory and injunctive relief under the Education For All Handicapped 

Children Act and the Rehabilitation Act against the district and other relevant 

federal social service agencies. The district attempted to initiate a neglect action 

against the parents.  
 

The district argued that T.N.’s issues were emotional, social, and otherwise non-

educational, and that it should not be responsible for providing a residential 

placement.  Furthermore, the district argued that it was the responsibility of the 

parents, and if the parents were unable or unwilling to discharge that 

responsibility, the responsibility then rests with the social service agencies, not the 

board of education. During the proceedings, T.N. was temporarily placed in the 

Dominion Center. The director of the Dominion Center testified that a neglect 

proceeding  would have a devasting impact on T.N.’s course of treatment, as he 

was already experiencing emotional problems exacerbated by his perception that 

he was abandoned by his parents. The court recognized that T.N. would be 

released from the Dominion Center for lack of funds or suffer emotional damage.  

Given the options presented by the district, either choice would cause irreparable 

injury.  For those reasons, the court found that T.N.’s federal right to an 

appropriate educational placement was properly invoked and that the court should 

exercise its legal and equitable jurisdiction. Thus, it granted the relief T.N. 

requested.  
 

Holding: The court affirmed that the public entities that should be financially 

responsible for T.N.’s residential treatment, although payment allocation should be 

decided among the responsible agencies. T.N. would suffer irreparable injury 

based on the circumstances and the court found that T.N. demonstrated a 

likelihood of success on the merits.  Given that there was no countervailing burden 

to either the defendants or the public interest, a preliminary injunction was 

appropriate.  
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C. Reasonable Attorneys’ Fees Determination and Consideration of 

Child’s Intellectual Abilities and Potential under FAPE 
 

G.D. ex rel G.D. v. Wissahickon Sch. Dist., 832 F. Supp. 2d 455 (E.D. Pa. 

2011) 
 
Background:  G.D. filed a due process petition asserting that the district failed to 

meet its Child Find obligations in violation of the IDEA and Chapter 14 of the 

Pennsylvania Code, Section 504 of the Rehabilitation Act, and Chapter 15 of the 

Pennsylvania Code. Parents asserted that the district failed to timely evaluate and 

identify G.D. as eligible for special education and related services.  While G.D. 

displayed disruptive behavior in school as reported by district representatives, 

reports of his academic potential and competency were factors in prior 

determinations of non-eligibility.  In the initial action, parents sought 

compensatory education for the 2008-2009 school year and the extended school 

year. The Hearing Officer issued a decision finding that the district had in fact 

denied G.D. a FAPE in violation of the IDEA during the time period at issue. 

Parents did not appeal the Hearing Officer’s decision, but they filed a complaint 

seeking reasonable attorneys’ fees and costs as the prevailing party in the matter. 

The district simultaneously filed an appeal of the Hearing Officer’s decision and 

the two actions were consolidated.  
 
Due process hearings were held in September and November 2009. In January 

2010, the Hearing Officer issued a decision finding that the district failed to 

provide G.D. with a FAPE between April 2009 and the end of the 2008-2009 

school year. Additionally, the Hearing Officer found that the district was required 

to provide G.D. with two hours of compensatory education for each school day 

from April 2009 to the end of the school year. 
 
Holding: Given the circumstances and the court’s discretion in reviewing a 

Hearing Officer’s decision, the court considered the child’s academic progress in 

evaluating the appropriateness of the I.E.P. and in determining whether the original 

I.E.P. was reasonably calculated to afford some education benefit. The court 

additionally recognized that, “when students display considerable intellectual 

potential, IDEA requires ‘a great deal more than a negligible benefit.’” The court 

confirmed that the Hearing Officer engaged in a thorough consideration of the 

evidence and that the record, read in totality, did not compel a contrary conclusion. 

The court noted that “academic progress cannot serve as the sole ‘litmus test’ for 

eligibility.” The fact that G.D. was achieving academically should have been 

measured in light of his “considerable intellectual potential.” The district was 

obligated to look beyond G.D.’s intellectual capabilities and potential to address 

his behavioral issues. Thus, the Court agreed with the Hearing Officer in that the 

district failed to evaluate G.D. during the challenged time periods and the Hearing 

Officer was ultimately correct in determining that G.D. was denied a FAPE and 

entitled to the appropriate compensatory education. 
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The court noted its discretion in granting “reasonable attorney’s fees” under the 

IDEA. The court determined that the parents were prevailing parties and were 

eligible to recover reasonable attorney's fees.   

 
D. Emotional Disturbance Determination, Compensatory Education 

Services, and Private Tutoring 
 

Independent School District No. 283 v. E.M.D.H., 960 F.3d 1073 (8th Cir. 

2020) 
 

Background:  E.M.D.H. suffered from several psychological disorders. Parents 

filed a complaint accusing the district of failing to identify E.M.D.H. as disabled, 

thus, denying her the right to a FAPE under the IDEA. At an early age, E.M.D.H. 

was diagnosed with generalized anxiety order, school phobia, autism spectrum 

disorder (with obsessive-compulsive traits), panic disorder, ADHD, and severe 

recurrent major depressive disorder. Despite her psychological conditions, she 

excelled in school until her eighth-grade year. By the end of that school year, 

E.M.D.H. was placed in a psychiatric day-treatment facility. The district dis-

enrolled her.  The parents notified the ninth grade guidance counselor of her prior 

mental health issues and absences. E.M.D.H. re-enrolled in the ninth grade and 

was again admitted to a psychiatric facility for treatment. She was again dis-

enrolled by the district. Due to a misunderstanding that a special education 

evaluation was the parents’ choice, the evaluation was never pursued and 

E.M.D.H. was again dis-enrolled.  
 

E.M.D.H. entered the 10th grade following a summer at a treatment facility. The 

district developed a plan allowing her extended time on assignments and breaks 

from class. Even with the accommodations, E.M.D.H. failed to attend most of her 

classes. E.M.D.H. was again dis-enrolled. The district discussed special education  

possibilities with E.M.D.H.’s parents. The parents exhibited concerns at the 

potential of E.M.D.H. being removed from her honors classes.  No evaluation was 

commenced by the district.  
 

In April 2017, the parents requested an evaluation. The district did not provide 

parents with a determination until November 2017 when it concluded that the 

student was not eligible. This prompted the parents to hire their own team of 

professionals to conduct an independent evaluation, which confirmed E.M.D.H.’s 

diagnoses and recommended special education and related services.  The district 

rejected this evaluation.  The Administrative Law Judge (“A.L.J.”) concluded that 

the district failed to: identify E.M.D.H. as a child with a disability; conduct an 

appropriate evaluation; determine that she qualified for special education; and to 

provide a FAPE.  
 

The A.L.J. determined that E.M.D.H. was eligible for special education and related 

services and directed the district to develop an I.E.P., reimburse the parents for 
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certain expenses as well as to provide compensatory education in the form of 

private tutoring.   
 

The district appealed the A.L.J.’s decision.  The district court affirmed all 

determinations except for the requirement to pay for private tutoring. The parties 

then cross-appealed.  
 

Holding: The court noted that school districts our obligated to conduct an 

evaluation and ensure that the evaluation is “sufficiently comprehensive. . .” 

Moreover, when a child is evaluated for “emotional or behavioral disorders” and 

“other health disabilities” the evaluation “must be supported by current or existing 

data from, “among other sources, a “functional behavioral assessment” and 

“systematic observations in the classroom or other learning environment by a 

licensed special education teacher. In applying these regulatory requirements, the 

court determined that the district fell short of this comprehensive standard. These 

shortcomings attributed to its failure to find E.M.D.H. eligible for special 

education and related services. 
 

With respect to eligibility for special education and related services, the court 

concluded that while E.M.D.H. was considered a gifted student intellectually and 

in other academic respects, her unique situation did not usurp the district’s 

obligation to provide E.M.D.H. with a FAPE.   
 

The court also found that the district failed to satisfy its Child Find obligations 

under the IDEA. Lastly, the court, having found overt violations of the IDEA, 

deemed appropriate compensatory services in the form of private tutoring and the 

other associated compensatory services awarded by the A.L.J. The court reinstated 

the award as far as E.M.D.H. suffers from a credit deficiency caused by her years 

without receiving a FAPE.  
 

E. Residential Placement and Compensatory Education for Student 

Beyond Age 21 
 

J.C. v. Central Reg Sch Dist., 81 F.3d 389 (3d Cir. 1996) 
 

Background: J.C. was a severely disabled sixteen-year-old student. J.C. attended 

the Ocean County Day Training Center (“OCDTC”). Due to concerns surrounding 

J.C.’s instruction, the parents commenced proceedings to secure a residential 

placement and compensatory education beyond J.C.’s twenty first year to 

compensate for what the parents believed to be pervasive deficiencies in his 

current program. The court ordered that J.C. be relocated to a residential school but 

refused to award compensatory education because the district provided J.C. with 

some educational program in good faith. The district appealed the residential 

placement determination and the parents cross-appealed on the issue of  

compensatory education decision.  
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Following J.C.’s placement at OCDTC in 1987, his development was reported to 

have slowed and, in some respects, regressed in the areas of dressing, toileting, 

eating and overall behavioral and emotional needs.   I.E.P. meeting minutes 

included requests for parent training.  However, plaintiffs were never advised that 

parent training could be a related service provided by J.C.’s I.E.P.  
 

The A.L.J. determined that J.C. was not capable of more than very “limited and 

varied progress.” Applying the standard that the district is required to provide J.C. 

with “some educational benefit,” the A.L.J. concluded that a residential placement 

went beyond J.C.’s educational needs. 
 

The District court reversed the A.L.J.’s decision and ordered a residential 

placement, concluding that the A.L.J. applied the wrong legal standard in reaching 

his decision. 
The district asserted that the court misapplied the legal standard used to ascertain 

“some educational benefit,” improperly found that J.C. had untapped potential 

necessitating a residential placement, and incorrectly determined that the least 

restrictive appropriate setting for J.C. was a full-time residential facility. In 

affirming the District court's order for a full-time residential placement, the court 

cited decisions from other circuits that bolstered its refusal to disturb the District 

court’s determination that a placement in a residential center is appropriate where a 

less structured environment cannot do the job. 
 

In deciding whether compensatory education should be awarded, the court stated 

that compensatory education requires a school district to provide education past a 

child’s twenty-first birthday to make up for any earlier deprivation. The Third 

Circuit formulated a new standard for awarding compensatory education in the 

jurisdiction, rejecting the Second Circuit’s awarding of compensatory education on 

the presence of a “gross” deprivation of the right to a free and appropriate 

education. In general, the prerequisite to a compensatory education award is 

simply finding that  a child has received an inappropriate education. The court 

found that J.C.’s educational deprivation lasted over a long period of time. On 

remand, the court directed the lower court to determine when the district knew or 

should have known that J.C.’s I.E.P. was inappropriate or that he was not receiving 

more than a de minimis educational benefit. On remand, the court directed the 

lower court to determine a reasonable time within which the district should have 

addressed the issues and compensatory education should be measured from that 

point onward. 
 

Holding: The court affirmed the determination in support of a residential 

placement. In deciding the proper standard for an award of compensatory 

education, the court held that, if a school district knows or should know that a child 

has an inappropriate I.E.P. or is not receiving more than a de minimis educational 

benefit and fails to correct the situation, the student is entitled to compensatory 

education for a period equal to the period of deprivation, excluding only the time 

reasonable required for the school to rectify the problem. The lower court 
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concluded that the lower court inaccurately applied the good faith standard and 

reversed and remanded the decision on compensatory education for proceedings 

consistent with its opinion. 
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